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Opi ni on by Chaprman, Adm nistrative Trademark Judge:

On August 16, 2001, OGS Technol ogies, Inc. (a
Connecticut corporation) filed an application to register
on the Principal Register under Section 2(f) of the
Trademark Act, 15 U.S. C. 81052(f), the words SUPERI CR
QUALITY for “buttons for clothes” in International C ass
26. The application is based on Section 1(a) of the
Trademark Act, 15 U.S.C. 81051(a), with applicant claimng

a date of first use and first use in commerce of 1985. The
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speci nen submtted with the application is one gol d-col ored
metal button with SUPERIOR QUALITY printed in a circular
manner on the back of the button. (The button is in a clear

plastic bag with “Waterbury Conpani es, Inc.” and other
information printed thereon, as well as the hand witten
wor ds “Production Sanples.”)

The application includes a declaration from M chael
Sal anone, applicant’s president, that “the mark SUPERI OR
QUALI TY has becone distinctive of Applicant’s BUTTONS FOR
CLOTHES by reason of the substantially continuous and
excl usive use [of the mark on the goods in commerce] for at
| east fifteen years preceding the date of this statenent
[July 27, 2001].” Applicant clains ownership (by
assignnment) of Registration No. 2378234, issued August 15,
2000 on the Supplenental Register to Waterbury Conpani es,
Inc., for the term SUPERI OR QUALITY for “buttons for
clothes” with a clainmed first use date of 1985.
Regi stration has been finally refused on the basis that
applicant’s showng with respect to its claimof acquired

di stinctiveness under Section 2(f) of the Trademark Act is

insufficient and that the termrenains nmerely descriptive.
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Appl i cant has appeal ed. Both applicant and the
Exami ning Attorney have filed briefs.! Applicant did not
request an oral hearing.

The Exam ning Attorney’s position is that the proposed
mark is a | audatory phrase which is nerely descriptive of
the quality and character of applicant’s goods; that the
proposed mark is highly laudatory/highly descriptive, thus
requi ring a higher burden of applicant in proving acquired
di stinctiveness; and that applicant’s evidence does not
establ i sh acquired distinctiveness of the proposed mark for
t he goods.

The evi dence supporting the Exam ning Attorney’s
position that the mark is highly descriptive and that
applicant’s evidence of acquired distinctiveness is

insufficient, includes the following: (i) The American

Heritage Dictionary (Third Edition 1992) definitions of

“superior” as “of great value or excellence” and “quality”
as “an inherent or distinguishing characteristic”; and (ii)
printouts of numerous excerpted stories fromthe Nexis

dat abase and printouts of pages fromseveral third-party
websites, to show that the words “superior quality” are

used in the clothing trade to refer to clothing and

! Different Exam ning Attorneys have been assigned at different
times during the prosecution of this application.
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cl ot hi ng conponents such as fabrics, buttons and ot her
notions that are of an excellent character. Exanples of
this usage include the follow ng (enphasis added):

Wl conme to Gator Tradi ng Conpany

Needl ewor k & Sew ng Noti ons

Wtch Steel Pins - Wtch Steel Straight
Pins...

Superior Quality Buttons & Belt Buckle...
WWW. pages. tias. com

Headline: Cetting In Line For A
Shopper’s Spree O Sprees

..Desi gner Dress Days offers bargains on
hi gh-end goods. “Qur goal is to offer
superior quality clothing at an

unmat ched val ue, while earning the
funds needed to support our many
charitable projects,” says Janet Aach,
who with Marilyn Bennett is co-chair of
this year’s sale.

“The Plain Dealer,” Septenber 6, 2001,

Headl i ne: P&G Grants Panpers License
To Dana Undi es

"W are excited to join Dana Undies to
of fer superior quality clothing at a
good val ue. ..

“Chain Drug Review,” July 17, 2000;

Headl ine: Plain-front Khaki Pants
Latest in Male Casual Trend

.Prices range fromunder $20 at

di scount stores to about $120 for the
finely tailored khakis in superior-
quality brushed cotton mlled in Italy
and carried by better nmen’s clothing
st ores.

“The Times Union (Al bany, NY),”
Novenber 4, 1995;

Headl i ne:  Conbi ni ng Forces For Speci al
Needs

..Hendri ckson has her biggest sal e of
the year today at the Depot in
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Boul der... The clothing is superior
quality, and you'll find sone great
deal s at today’s sale. ..
“Denver Rocky Muntain News,
4, 1995;

February

Mul berri bush boys superior quality 100%
cotton shorts.
www. buyf or ki ds. com

Hi ckey- Freeman History

..The year was 1908 and the Hi ckey-
Freeman Conpany was establishing a
reputation as a producer of superior
quality clothing for the nodern

busi nessman.

www. hi ckeyfreenman. com

Dal e of Norway

Superior quality hand-knitting yarns
fromthe finest Norwegi an wool since
1879 & authentic Norwegi an designs
based on el enents fromnature, as well
as designs with a contenporary flair.
Oficial licensee of the U S. dynpic
Commttee, The Salt Lake Organizati on.
wwv. dal e. no; and

ONSF carries a large sel ection of
Notions, Fabric, Quilting Supplies,

Books & Patterns. ...Fabrics of superior
quality suitable for a variety of
pur poses.... Aside fromour Fabrics we

carry an extensive range of related
accessories for Sew ng, Patchwork and
Quilting. ...Batting, .. Books, Buttons,
.Patterns, Threads.

www. qui | t snsewf ort h. com

Appl i cant contends that its mark SUPERI OR QUALI TY has
acquired distinctiveness and is entitled to protection

under Section 2(f) of the Trademark Act.
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The decl aration of M chael Sal anbne submtted with the
original application was quoted above. Follow ng the first
O fice action rejecting applicant’s evidence as
insufficient, applicant submtted an additional declaration
from M. Sal anone, in which he avers that “0OGS Technol ogi es
made first us [sic] of the trademark ‘ SUPERI OR QUALI TY' on
buttons for clothes at |east as early as 1833”;2 that annual
sal es under the mark SUPERI OR QUALI TY for buttons for
cl othes are over $600, 000 per year for the last five years
(about 1998-2002) and advertising expenses are over $60, 000
per year for those five years; that he is not aware that
the mark SUPERI OR QUALI TY has been used by any ot her
manuf acturer, distributor or dealer; and that the mark is
recogni zed in the trade and by consuners as denoting
products of OGS Technol ogi es, Inc.

The Exam ning Attorney rejected this evidence, stating
that the reference to use in 1833 does not aver continuous
use of the mark since 1833; and that |arge sales figures
and advertising expenses do not necessarily establish
acquired distinctiveness because the ultimte test in
determ ni ng whet her a designation has acquired

distinctiveness is whether applicant’s efforts have

2 The Board presunes that applicant neans that its predecessor(s)
ininterest made first use in 1833.
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resulted in educating the purchasing public to associate
the mark with a single source. The Exam ning Attorney,
citing TMEP 81212.06(b)(3d ed. 2003), specifically
explained as follows (Final Ofice action, p. 2):

The applicant has not submtted any

advertising material or statenments from

purchasers establishing that the

proposed mark is perceived as a mark.

Thus, the exam ning attorney is unable

to determ ne how the proposed mark is

bei ng used and whether it is perceived

to be a source indicator by the

consum ng public.

The Exam ning Attorney al so specifically invited
applicant to submt additional evidence on the type and
anount of its advertising of the mark and its efforts to
associate the mark with the goods.

In a request for reconsideration, applicant submtted
(1) printouts of the first twenty “hits” froma |ist
retrieved by a Google search of the phrase “superior
qual ity buttons,”® for which applicant asserts that these
references are all for applicant’s product and all show the
mark in capital letters or initial capital letters; (2)

printouts fromthe websites of some of those first twenty

“hits” on Google; and (3) four custoner |etters/statenents.

3 This Googl e search indicated that 74,900 references were found.
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Appl i cant argued that “Applicant’s [sic] has nade
first use of the trademark SUPERI OR QUALITY at | east as
early as 1833 in conjunction with buttons on clothes” and
“the buttons are well known anong coll ectors and sone of
[the] buttons sell for hundreds and thousands of dollars
each” (request for reconsideration, p. 3); that in view of
applicant’s use of the mark for 169 years and the |evel of
sophi stication inherent in purchasing applicant’s buttons,
purchasers have cone to regard SUPERI OR QUALI TY as
identifying a source for the goods.

Excerpts fromthe printouts of pages fromthe Google
search websites provided by applicant are set forth bel ow

Confederate States Central CGovernment
But t ons

CS7TA  Sold WDow er/ Superior Qality”
23mm  $1375

CS81A1 Sold “Superior Quality” 23mm
CS81B  “Superior Quality” Scarcer die
pattern than 81A 23mm $200

CS172A1 NEW Confederate Lined “1”
coat “Superior Quality.” This one saw
service and shows sone rippling to
face, yet very displayable. 23mm
$200.

WWW. Ci Vi | war butt ons. com

Neel ey’ s Anti ques

But t ons- Met al Commer ci al

V-1762 U.S. US Air Metal 2 Part
Brass Button. Sol dered Loop Shank.
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Mar ked * SUPERI OR QUALI TY" On Back. 5/8
in. Very Good Cond. Price: $4.00

V-1335 POD Post Ofice Departnment 2
Part Brass Button. WMarked ‘ SUPERI OR
QUALITY' . 15/16”. Solid Metal Loop
Shank. Shows Sone War. Price: $4.00

V-1400 ‘FD Fire Departnent 2 Part
Metal Button. Marked ‘ SUPERI OR
QUALITY.” 5/8”. Plate Shows War.
Price: $2.50

WWw. pages. tias.com

G vil War Qutpost
G vil War Buttons

BT 10 CSA Coat Button—non dug
Superior Quality back mark. $185.

BT 16 Confederate CSA coat button-
Superior Quality back mark-
m ssi ng shank. $165.

www. ci vi | war out post. com

Stones River Tradi ng Conpany

Non- Dug Conf ederate Buttons

Nunbers Are From Al bert’s Record O
Anerican Uniform and Hi storical Buttons

NDCL06. Lined CS127al, Calvary, 2-
Piece Wth Border, 23mm Roman C, Full
GIlt, BM Superior Quality $765.

NDC113. CS81b, Army General Service,
Two Piece Wth Border, 23mm Full GIt,
BM Superior Quality $195.

WM. st onesri vertradi ng. com

Cordi er Carpenter Antiques &
Col | ect abl es
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Uni f orm Butt ons

u44 Lg Vintage Kansas Cty, MO Fire
Dept Button - Here’s a nice uniform
button fromthe Kansas City, M ssour
Fire dept. Measures 1 inch wide and is
in very good condition with a heavy
nmetal |oop shank. Backmarked * Superi or
Quality.” Price: $6.00

u44 Sm Vintage Kansas City, MO Fire
Dept Button - Here’s a nice uniform
button fromthe Kansas City, M ssour
Fire dept. Measures 9/16 inch w de and
is in very good condition with a heavy
nmetal |oop shank. Backmarked * Superi or
Quality.” Price: $3.00

u43 Tennessee Mlitia UniformButton -
Here’'s a nice uniformbutton fromthe
Tennessee Mlitia (this is a newer
button). Measures 5/8 inch wide and is
in very good condition with a heavy
nmetal |oop shank. Backmarked * Superi or
Quality.” Price: $3.00

WWV. pages. c- c-anti ques. com
Buttons & Badges

First, here is a note for button
coll ectors new and ol d.

Wat erbury Button Conpany is still in
busi ness and they are still making
buttons. |If they are marked on the

back with Waterbury Co., you are safe.
However, if they are marked with
Waterbury Co’s, these are newer
reproductions. These have been nade for
a few years now and are showi ng up on
several auction sites as “real”

buttons. ...Waterbury Button Conpany
states these are reproductions fromthe
origi nal nol ds.

10
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Chesapeake and Ghio Small brass with
Superior Quality on the back.
Excel l ent condition. Price: $5

WWW. pci sys. net; and

Cvil War Uni form buttons

Cvil War Era State of Mass. National
Lancers button. Excellent condition.
The shank is present and VERY slight
push on the backside. The back mark
reads “Superior Quality” Price: $30.
www. ci vi | war gal ore. com

Al four custoner letters/statements read as foll ows:*

Custoner’s Statenent in Support of Distinctiveness

Sir:

| have been a custoner of OGS Technol ogies, Inc., for
____years and have purchased fromthem SUPERI OR QUALI TY
but t ons.

| regard the name SUPERI OR QUALI TY as a trademark of
and identifying the products of OGS Technol ogi es, Inc.
only, and not of any other conpany making these or simlar
products.

Date: By:
Nane:
Title:
Conpany:

* The four letters/statenents are all on stationery with
| etterhead reading:
OGS Technol ogi es, Inc.
Di vi si ons Wat er bury Button Conpany
Di versified Eyel et Conpany

11
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The Exam ning Attorney denied applicant’s request for
reconsi deration, specifically addressing the new evi dence
submtted by applicant, and agai n pointing out that
“applicant submtted no advertisenents, no brochures, no
cat al ogs, and no other pronotional materials. (June 28,
2004 O fice action, p. 1.)

Wth regard to the printouts of the first twenty
“hits” on the Google search results sunmmary, the Exam ni ng
Attorney points out that, contrary to applicant’s argunent,
not all twenty refer to applicant and not all utilize the
desi gnation “SUPERI OR QUALITY” in all capital or initial
capital letters.

Regarding the printouts of pages fromthe websites
referenced in the Google search summary, the Exam ni ng
Attorney contends that none of the entries includes
applicant’s nane; that applicant has provided nothing to
put these entries into context such as information
regardi ng the neaning of the term “back mark” for buttons;
and that when the descriptions and depictions in the
websites are taken in context they show that |ike other
descriptive or laudatory phrases the wording “Superior
Quality” is a “Back mark” denoting quality or is a “Quality

Mar k” and does not indicate the source of the buttons.

12
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The Exam ning Attorney submtted the foll ow ng

definitions from The Coll ectors’ Encycl opedia of Buttons

(1992) :

BACK MARK A termused for any stanping
found on the back of buttons: words denoting
quality such as Extra Rich or Superfine;
manuf act urers’ nanes; uniform makers; stars,
dots, eagles. The nane of a known maker and
recorded facts regarding his business career
can be associated with contenporary
activities and events to determne with
reasonabl e accuracy just when a specific
itemwas produced, and for what purpose.
Even the |l ack of a back mark will often
establish the period of use, since it was
not until the early 1800’ s that button
makers began to stanp firm nanes,

trademar ks, and ot her devices on backs. But
there are exceptions to the hel pful ness of
back marks; sonetines the nmakers’ nanes have
been spelled incorrectly, or a notto does
not seemto be related to the face die. See
al so Quality Marks; Registry Marks.

QUALITY MARKS A termused for certain words
found on the backs of buttons nade after
1800. It is believed the purpose of the
words was mainly to pronote sales, as the
differences in quality can sel dom be not ed.
Most of these marks appeared between 1800
and 1850. Exanples are “Rich Gold,”
“Superior Quality,” “Treble GIt,” “Glt,”
and “Rich Orange.”

REG STRY MARKS Marks found on the backs of
British-made buttons. They have been found
on ceramc, glass, horn, and netal buttons.
A registry mark is di anond-shaped, with
letters or nunbers at the points of the
dianond. At the top point is an extra
circle wwth a letter. The letters and
nunbers indicate the material, nonth, day,
and year the button was registered, and the
bundl e i nspected. See al so, Back Marks.

13
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I n di scussing applicant’s four form custoner
letters/statements from O ficers’ Equi pnent Conpany, Men-
Bell, C. A, Bende & Sons, Inc., and Naunpo Corporation, the
Exam ni ng Attorney contends that they are:

unverified statenents that vary only by the
nunber of years for which the signers

i ndi cate they’ ve been applicant’s
custoners. These unverified statenents
provide little helpful information. Only
one provides even an address. None provide
any background about what the conpani es do,
make or sell. (June 28, 2004 Ofice
action, p. 2.)

The Exam ning Attorney attached a printout of a ful
story retrieved fromthe Nexis database, dated May 1, 2000
appearing in “Bobbin” headlined “Waterbury Button Acquired

by OGS Technol ogi es. ”°

® The article includes the follow ng statenents:
Wat er bury Conpani es Inc. has sold the Waterbury
Button Co., a 188-year-old button nanufacturer
to OGS Technol ogies, Inc., a group consisting of
partners Robert Cppici, Sal CGeraci and M ke
Sal anone, who together headed up the nanagenent
team at Waterbury Button Co. prior to purchasing
t he conpany.

Today, in addition to producing buttons for the
US mlitary, Waterbury creates products for
state fire and police departnments, airlines and
the comercial uniform market, including
custoners fromDisney to the Master’'s Col f
Tour narment. According to Oppici, the conpany,
whi ch has a fashion division that serves |arge
custoners such as Pol o Ral ph Lauren, Liz
C ai borne, Donna Karan and Hartmarx, produces 85
percent of the buttons used in the comrercia
mar ket .

(f oot note conti nued)

14
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Inits brief on the case applicant argues that its
evidence is sufficient to establish that its mark has
acquired distinctiveness under Section 2(f) of the
Trademark Act, specifically arguing that *“Applicant has
made substantially exclusive, extensive use of the Mark
since 1833 in a manner that indicates its function as a
trademark” (brief, p. 3); that applicant’s | ong use (over
150 years) is a factor in determ ning acquired
di stinctiveness; that applicant’s advertising expenses
($60, 000 per year for the last five years) and sal es
figures ($600,000 per year for the last five years)
illustrate the extent to which the trademark has been used,;
that there is no evidence that others use the mark SUPERI OR
QUALI TY on buttons; that “since 1833, consuners in the
field of buttons have encountered the trademark SUPERI OR
QUALI TY used substantially as a trademark to denote the
Applicant’s goods” (brief, p. 6); that “consuners and
experts in the field of buttons recognize that the

trademar k SUPERI OR QUALITY refers to Applicant’s goods”

On the basis of the information in this article, the Exam ning
Attorney contended, in denying applicant’s request for
reconsideration, that it is “telling” that applicant has provided
no statenents from such custoners and has not provided any of
applicant’s own adverti senents and pronotional materials
(including excerpts fromapplicant’s website) in support of its
claimof acquired distinctiveness. However, we do not draw any
negative inplication agai nst applicant based on this Nexis story.

15
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(brief, p. 6); and that collectors of mlitary uniform
buttons are very famliar with applicant’s mark as
evi denced by the printouts of pages from various websites.

Finally, applicant makes the foll ow ng statenent on
page 8 of its brief:

Furthernore, it is inportant to note that
Applicant’s use of the mark dates back over
150 years. The comon manner of trademark
usage changes over tinme, and the backmark,
whi ch may not be considered a common
trademar k usage today was commonly used by
manuf acturers of that era to identify their
goods to consuners. This is nmade cl ear by
t he nunber of backmarks fromthe Gvil War
buttons that feature the nane of

manuf acturers.

In the Exam ning Attorney’s brief, he points out that
appl i cant does not dispute that SUPERI OR QUALITY is a
generally laudatory termand is therefore nerely
descriptive of the goods. He also asserts that applicant
has not submtted sufficient evidence to establish that
this highly laudatory/highly descriptive term “superior
qual ity” has acquired distinctiveness under Section 2(f) of
the Trademark Act. Specifically, wth regard to the
evi dence, the Exam ning Attorney contends that applicant
has not cl ai med substantially exclusive and conti nuous use
of the mark since 1833, only that the mark was used in

1833; that applicant has not anended its clained first use

and first use in comrerce dates from 1985 to any other date

16
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(e.g., 1833); that sales figures and adverti si ng expenses
are not alone determ native of establishing acquired

di stinctiveness; that there is no advertising material from
applicant to determ ne how the mark is used by applicant
and thus how it is perceived by consuners; that the four
|etters/statenents fromcustoners are not persuasive as
they are unverified and provide no information as to who
the customer conpanies are;® that applicant’s list of twenty
“hits” froma Google search is not admi ssible evidence;’
that the full printouts fromvarious websites have no
evidentiary value as they may show use by others but they
fail to show applicant’s use of its mark, and they show use
of the term SUPERI OR QUALITY on buttons fromthe civil war
era, not use on buttons nmade by applicant since applicant’s
clainmed date of first use of 1985; and finally, that the
Exam ni ng Attorney’s evidence shows that SUPERI OR QUALITY
is only a back mark or quality mark for buttons and does

not indicate the source of the buttons.

® Trademark Rule 2.41(a) does not require that “letters or
statenents fromthe trade or public, or both” be in affidavit or
decl aration form

" This type of evidence (a Google search “hit” list) is

admi ssi bl e, although its probative value will vary dependi ng on
the circunstances of the case. See In re Fitch IBCA Inc., 64
USP@@d 1058 (TTAB 2002).

17
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We begin by addressing the nere descriptiveness of the
term “superior quality.” Because applicant owns by
assignment a Suppl enmental Register registration for the
term SUPERI OR QUALITY for buttons for clothes, and because
appl i cant now seeks registration on the Principal Register
under Section 2(f), applicant has conceded that the
applied-for mark SUPERI OR QUALITY is nerely descriptive of
t he goods under Section 2(e)(1l) of the Trademark Act.
Moreover, all of the evidence regardi ng use of “superior
quality” in relation to clothing, fabric, and notions shows
that the termis highly laudatory/highly descriptive and is
used to refer to the quality of these various itens. Thus,
the only issue before the Board is whether applicant has
subm tted sufficient evidence of acquired distinctiveness
under Section 2(f) to overcone the nere descriptiveness of
t he mark.

Appl i cant has the burden of establishing that its mark
has becone distinctive. See Yamaha International Corp. v.
Hoshi no Gakki Co. Ltd., 840 F.2d 1572, 6 USPQ2d 1001, 1006
(Fed. Cir. 1988). The question of acquired distinctiveness
is one of fact which nust be determ ned on the evidence of
record. As the Board stated in the case of Hunter
Publ ishing Co. v. Caulfield Publishing Ltd., 1 USPQRd 1996,

1999 (TTAB 1986):

18
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[ e]val uation of the evidence requires a
subj ective judgnment as to its sufficiency
based on the nature of the mark and the
condi tions surrounding its use.

There is no specific rule as to the exact anmount or
type of evidence necessary at a mnimumto prove acquired
di stinctiveness, but generally, the nore descriptive the
term the greater the evidentiary burden to establish
acquired distinctiveness. See In re Bongrain |International
(American) Corp., 894 F.2d 1316, 13 USPQd 1727 (Fed. G r
1990); and Yamaha International Corp. v. Hoshino Gakki Co.
Ltd., supra 6 USPQRd at 1008. See also, 2 J. Thomas

McCart hy, MCarthy on Trademarks and Unfair Conpetition,

8§811: 17 and 15:66 and 15:70 (4th ed. 2004).

In this case, the evidence clearly denonstrates that
SUPERI OR QUALI TY is a highly descriptive term and,
therefore, the evidence necessary to denonstrate acquired
distinctiveness is also extrenely high.

Havi ng carefully reviewed the evidence of record, we
find that applicant’s evidence to prove acquired
di stinctiveness is insufficient. Despite applicant’s claim
that the termwas first used for buttons for clothes in
1833, there is a |l ack of evidence of recognition by the
pur chasi ng public now. Qur determ nation of whether

SUPERI OR QUALI TY has acquired distinctiveness is based on

19
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the perception of the purchasing public today. Thus,

al t hough applicant (through a predecessor) nmay have begun
using the term SUPERI OR QUALI TY on buttons in 1833,
appl i cant has not presented sufficient evidence of
recognition of SUPERI OR QUALITY as a trademark by the
purchasi ng public at the present tine.

Sal es of $600, 000 per year for five years (covering
about 1998-2002) are not particularly large sales figures
and advertising expenses of $60,000 per year for that time
frame are likew se quite limted in amount. That is, these
figures do not appear to be particularly substantial on
their face. Certainly, applicant has not placed those
figures in context, e.g., total sales of buttons in the
United States, or the nmarket share for buttons sold under
this proposed nmark, to show that these sales figures are
significant. Thus, given the high degree of
descriptiveness of the term a nore substantial show ng of
sal es and advertising figures would be required to
establish acquired distinctiveness. See In re Leatherman
Tool Goup Inc., 32 USPQRd 1443 (TTAB 1994).

Despite the Exam ning Attorney’ s repeated suggested
requests that applicant submt its advertisenents and uses
of the termto show how the termis used and pronoted by

applicant, applicant did not provide any advertisenents,

20
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pronotional brochures, packaging or the |ike. Thus, we
cannot determine if the $60,000 spent on advertising each
year between 1998 and 2002 has caused SUPERI OR QUALITY to
be recogni zed as a trademark. Nor can we determ ne

whet her, as used, consuners would regard SUPERI OR QUALITY
as nerely an indication of quality, and | ook to another
mark on applicant’s packaging as indicating the source of
t he buttons.

The four letters/statenents are of |imted probative
value. The letters are on applicant’s |etterhead, rather
than that of the custonmers. Although the letters identify
the signers as presidents of their respective conpanies,
there is no information in the record regarding these
conpani es. We do not know, for exanple, whether they sel
buttons to the public or to clothing manufacturers, or
whet her they use buttons for their own goods. Nor do the
letters provide any information about the nunber of buttons
that they purchase. Sinply put, these four letters, with
their mnimal information, fall short of denonstrating that
a substantial nunber of consuners would regard the highly
descriptive term“superior quality” as a trademark. See In

re Paint Products Co., 8 USPQ2d 1863, 1867 (TTAB 1988).

21
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This brings us to a consideration of the website
evi dence, and applicant’s statenents that its buttons are
wel I known anong col | ectors.

First, we note that the Google summary of search
results (“hits”) is of limted probative value, as it shows
only truncated uses of the term“superior quality.”
Further, the sunmary can, at best, be considered to be of
m xed uses. As noted earlier in our decision, not all of
the twenty “hits” refer to applicant, nor do they depict
“superior quality” with capital letters. (For exanple, “5.
Canadi an Buttons — Qur Difference ...At Canadi an Buttons
Limted we recogni ze the inportance of superior quality.”;
“18. Avanti Order Form..Eurpoa Golf Shirt Pique cotton,
superior quality, premumweight with pearl buttons.”; “6.
Castiglione Accordions: Scandalli Accordions.Treble
registers Plus Master 9 Brass Registers Superior Quality...
Genui ne Hand Made The Chromatic Buttons Accordions are..;
“8. USDA Forest Service UniformButtons: Metal and |vory
Types ..Backs: Variety 1= ‘EXTRA QUALITY , Variety 2=
* SUPERI OR QUALI TY', Variety 3= no words..”.)

The printouts of pages fromvarious websites al so show
m xed uses. For exanple, the listing at
www. ci vi | war buttons. com referencing “CS81A1 Sold “Superi or

Quality” may refer to the condition of the button. W do
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recogni ze that several of the references indicate that the
wor ds “ SUPERI OR QUALI TY” are found on buttons which,
judging fromthe excerpts, are offered to collectors of
Cvil War and other uniformbuttons. These excerpts refer
to “SUPERI OR QUALI TY” as a back mark which, as the
Exam ning Attorney’ s evidence shows, is a termused for any
stanpi ng found on the back of a button, and does not
necessarily indicate a trademark. In fact, the definition
provi ded by the Exami ning Attorney specifically states that
a back mark may sinply be used to indicate quality. Thus,
we cannot conclude fromthe website evidence that SUPERI OR
QUALITY is recogni zed as a trademark for buttons.

Moreover, even if collectors of Gvil War era (and
ot her such) buttons may regard SUPERI OR QUALITY as a
trademark for buttons used at the tine of the Cvil War,
nonet hel ess, there is no evidence that consuners regard
SUPERI OR QUALI TY as a trademark for buttons today.
Further, there is no evidence that button collectors forma
significant portion of the relevant purchasing public for
applicant’s identified goods “buttons for clothes.” Stated
anot her way, even assum ng, arguendo, that SUPERI OR QUALI TY
was viewed as a trademark for buttons for mlitary uniforns
during the md-nineteenth century (and that is not

established in this record), or that collectors today would
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recogni ze SUPERI OR QUALITY as a trademark that was used in
that tinme period, this is not relevant to the issue before
t he Board today.

As applicant concedes in its brief (quoted earlier
herein), trademark usage changes over tine and what was
once considered a trademark may not be recogni zed as such
today. As stated previously, the Board nmust determ ne
whet her applicant has established acquired distinctiveness
of its applied-for mark based on consuner perception today.
The question of whether SUPERI OR QUALI TY was recogni zed as
a trademark for buttons for clothes in earlier tinmes, is a
guestion we need not reach.

A predecessor Court to our primary review ng Court
pointed out in In re Mrton-Norwich Products, Inc., 671
F.2d 1332, 213 USPQ 9, 13 (CCPA 1982), “that trademark
rights are not static and that the right to regi ster nust
be determ ned on the basis of the factual situation as of
the tinme when registration is sought.”

Applicant has not established that, at the present
time, the highly laudatory and therefore highly descriptive
term SUPERI OR QUALI TY has acquired distinctiveness as a
mark for buttons for clothes.

We note for the record that applicant has not argued

that its ownership by assignnent of a prior registration
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(No. 2378234) establishes acquired distinctiveness.

| nasmuch as the registration is on the Suppl enent al
Regi ster, any such argunent woul d have been unavailing.
See Trademark Rule 2.41(Db).

In conclusion, we find that applicant’s evidence is
insufficient to establish acquired distinctiveness in the
hi ghly | audat ory/ hi ghly descriptive term SUPERI OR QUALI TY
for the identified goods. See In re Boston Beer Co. L.P.
198, F.3d 1370, 53 USPQ2d 1056 (Fed. Cir. 1999); Inre
Bongrain International (Anmerican) Corp., supra; Inre
Duvernoy & Sons, Inc., 212 F.2d 202, 101 USPQ 288 (CCPA
1954); In re Consolidated C gar Co., 35 USPQ2d 1290 (TTAB
1995); In re Pennzoil Products Co., 20 USPQ2d 1753 (TTAB
1991); and In re Redken Laboratories, Inc., 170 USPQ 526
(TTAB 1971).8

Decision: The refusal to register on the Principal
Regi ster on the basis that applicant’s mark is nerely
descriptive under Section 2(e)(1l) and that applicant has

failed to prove the applied-for mark has acquired

8 Applicant cited In re Mne Safety Appliances Co., 66 USPQd
1694 (TTAB 2002) wherein the Board held the mark WORKMASK f or
“safety equi pment, nanely, self-contained breathing apparatus” to
be nmerely descriptive under Section 2(e)(1), but that applicant
had net its burden in establishing acquired distinctiveness under
Section 2(f). The facts of this cited case (e.g., the nature of
the mark as well as the overall evidence of distinctiveness
presented therein), are readily distinguishable fromthe case now
bef ore us.
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di stinctiveness under Section 2(f) of the Trademark Act is

af firned.
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